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Appendix (i)

Legal Submissions on Central Reclamation Rezoning Application
Town Planning Board Hearing on Friday, 5™ August 2005
Court of Final Appeal Judgment — Overriding Public Need Test

Duty of Board members

1. The Society has submiftted a Rezoning Request to the Board for consideration. In
considering the Rezoning Request, all the Board members have the duty as public officers
to have regard to the principles stated in Section 3 (1) of the Protection of the Harbour
Ordinance (“the Harbour Ordinance”) and in accordance with the legal interpretation
prescribed by the Court of Final Appeal (“CFA™) Judgment a summary of which is hereto
annexed.

2. The statutory presumption against reclamation can only be rebutted when the Overriding
Public Need Test prescribed by the Judgment has been complied with.

Present OZP Must Be Amended

3. The present OZP was prepared in accordance with an erroneous legal interpretation of the
Harbour Ordinance and must now be reviewed in accordance with the correct legal
interpretation prescribed by the CFA.

4. Applying the CFA test, at the present time there is no cogent and convincing material to
justify the reclamation of the 5 hectares reclamation for the Marine Basin area (“the
Marine Basin Area”) and it should be deleted from the present OZP. This so-called
Marine Basin Area is the area referred to in paragraphs 4.3.1 and 4.3.2 of our Rezoning
Request.

5. The present OZP must be amended and cannot be allowed to stand because it takes
immediate statutory effect and the approved Marine Basin Area reclamation can be
immediately proceeded with.

6. Furthermore, under Section 3(2) of the Town Planning Ordinance, the Board is required to
make such public inquiries and arrangements as it may consider necessary for the
preparation of the draft OZP. With regard to the present OZP, public inquiries have never
been conducted in accordance with the correct interpretation of the Harbour Ordinance.

Justification of Marine Basin Area

7. Therefore if the Government still wants to reclaim for the Marine Basin Area after the
Wanchai WDII Review, then they must come back to the Board to justify the proposed
reclamation. The Board should then consider the Government’s application in
accordance with the CFA Judgment and the Board must then also make the public
enquiries required by Section 3(2) of the Town Planning Ordinance.

ieniLEGAL SUBMISSION 5.0,05. doc




Society for Protection of the Harbour Limited

Court of Final Appeal Judgment
Overriding Public Need Test

Importance of the Harbour — The public need for reclamation must be so great as to override
the importance that the law attaches to the Harbour and the degree of protection that the law
affords to it. To implement the strong and vigorous statutory principle of protection and
preservation of the Harbour, reclamation would only be justified where there is a much stronger

public need to override such statutory principle. (Paragraph 44)

Statutory Duty — The primary duty is to protect and preserve the Harbour. The extent of
reclamation that had already taken place renders what remains of the Harbour even more
precious, and it makes the need to protect and preserve what remains of the Harbour all the

more important and compelling. (Paragraph 31)

Legislative Intention — The Harbour Ordinance accords to the Harbour a unique legal status.
The Harbour is undoubtedly a central part of Hong Kong’s identity. There is a great public
need to protect and preserve it having regard to its unique character. (Paragraph 35)

Natural Heritage — The Harbour is a part of nature which is inherited as a legacy from
previous generations and which is to be transmitted from generation to generation. It is a
community asset to be enjoyed by the people of Hong Kong. (Paragraph 33)

Protection & Preservation — There must be protection, that is, it must be kept from harm,
defended and guarded. And there must be not merely protection. There must also be
preservation.  Preservation connotes maintenance and conservation in its present state.

(Paragraph 34)

Overriding Public Need Test — A need which satisfies the following requirements (Paragraphs
44 — 49):- '

Compelling - a need which has the requisite force to prevail over the strong public
need for protection and preservation of the harbour

Present — the need must arise within a definite and reasonable time frame
Public — includes the economic, environmental and social needs of the community
Minimum — reclamation must not go beyond what is required

No Reasonable Alternative — where costs, time and delay would be relevant

Heavy Burden - The burden to rebut the presumption is a heavy one. (Paragraph 52) The
need must go far beyond something which is “nice to have”, desirable, preferable or beneficial.

(Paragraph 47)
Cogent & Convincing Materials - Due to the demanding nature of the Test, it is not sufficient

to incant the Test or just to pay lip service to it. The materials relied on must be cogent and
convincing. (Paragraphs 50 & 51) Each area proposed to be reclaimed must be justified.

(Paragraph 48}

What is at Stake — Irreversible loss of a special asset and a natural heritage belonging to the
people of Hong Kong. (Paragraph 52) :



