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Purpose

This paper briefs Members on the public consultation document
on the proposed licensing scheme for private columbaria.

Background

2. In July 2010, the Food and Health Bureau published a
consultation document on review of columbarium policy and launched a
three-month public consultation. The Town Planning Board was briefed
on 20 August 2010. In April 2011, we briefed the Legislative Council
Panel on Food Safety and Environmental Hygiene on the outcome of the
public consultation, and some preliminary proposals for a licensing
scheme to enhance regulation of private columbaria. We also undertook
to put forward more detailed proposals on the licensing scheme and
launch the second public consultation before end 2011.

Proposals and Public Consultation

3. FHB launched a second public consultation for about three
months on the proposed licensing scheme for private columbaria on 13
December 2011. The consultation document is at Annex.

4. Private columbaria play an important role in the market, both in
terms of supply, and more importantly, choice of niches and related
services. In the first public consultation, the public expressed strong
support for a licensing scheme, but views over the scope and intensity of
regulation and the arrangements for pre-existing private columbaria were
divergent. Over the second half of 2011, the Administration has visited a
wide selection of private columbaria listed in the Information on Private



Columbaria published by the Development Bureau and discussed
internally a preliminary framework for taking forward the licensing
scheme. The current private columbaria landscape in Hong Kong is set
out in Chapter 2 of the consultation document.

(a) Proposed Licensing Scheme

5. We propose to introduce a statutory licensing scheme under a
new piece of legislation to be entitled the Private Columbaria Ordinance.
We will set up a statutory Private Columbaria Licensing Board (the
Licensing Board) as the licensing authority. The Secretary for Food and
Health will be the appointment authority who will ensure a balanced mix
of officials and non-officials in the Board composition.

6. The framework of the proposed licensing scheme is elaborated
in Chapter 4 of the consultation document. Under the proposed licensing
scheme, a private columbarium would be defined as any place which
offers to store human cremains, but which is not built and / or operated /
maintained by the Government. Such includes those in existence before
the enactment date of the new legislation, those run by charitable
organisations as well as religious institutions (e.g. temples and
monasteries). The keeping of cremains of a limited number of deceased
family members at home would normally not be covered by this
definition.

1 In considering a licence application, the Licensing Board would
have to be satisfied, among other things, that granting the licence would
not be contrary to public interest. Such public interest considerations
may include the overall supply of niches in the territory, views from
residesits or district bodies, as well as the interests of patrons of
columbaria which came into existence before the commencement of the
licensing scheme. The Food and Environmental Hygiene Department
(FEHD) will be the executive arm and enforcement agency of the
Licensing Board. The role and powers of the Licensing Board and FEHD
are set out in Chapter 3 of the consultation document.

8. For new columbaria which come into being after the
commencement of the licensing scheme, we will require the operator to
operate on self-owned premises. This is to ensure long-term occupation
of the premises to safeguard interest of consumers. For pre-existing
private columbaria which do not run on self-owned premises, the operator
will be required to prove that he has the right to continue to use the
premises for at least five more years. All operators will also be required



to comply with other statutory and Government requirements over town
planning, building and fire safety, environmental hygiene, environmental
protection, as well as the land lease conditions and not to illegally occupy
Government land. As part of the licence application, the operator will be
required to submit to the Licensing Board a management plan covering
admission control, traffic and public transport arrangements and crowd
management arrangements, etc.

9. We also propose the following core licensing conditions -

(©

(ii)
(iii)

(iv)

™)

(vi)

(vii)

(viii)

(ix)

no variation to the number and location of niches as
approved by the Licensing Board unless the Licensing Board
agrees. A site plan showing detailed location of niches
would be required;

no change of licensee unless the Licensing Board agrees;

no subletting nor assignment of premises designated in the
licence. Moving.to new premises would entail a fresh
licence application;

mandatory entering into contract with consumers covering
specified provisions, e.g. purpose of the various charges,
arrangement in case of cessation of business as well as sale
arrangement of niches to dedicated nominees;

the licensee must exert all reasonable efforts to handle
cremains deposited with them upon cessation of business.
Failure to do so would constitute a breach of licensing
condition, and be an imprisonable offence;

keeping a register of ali the niches and the relevant buyers
for inspection by enforcement officers;

adherence to the management plan submitted as part of the
licence application in paragraph 8;

setting up a maintenance fund comprising an initial deposit
by the licensee plus a specified percentage of the proceeds
from subsequent sale of each niche. The fund is exclusively
for the care and maintenance of the columbarium; and

submission of a biennial report to certify building safety.



Breach of licensing conditions may lead to suspension or cancellation of
licence. In addition, the Licensing Board will promulgate a Code of
Practice (CoP) on aspects such as fire prevention and staff training to
guide the licensees.

(b) Proposed Exemption from Licensing Scheme

10. Chapter 5 of the consultation document consults the public on
possible exemptions under the future legislation. Adhering to the
principle of proportional and reasonable regulation, we propose that the
following categories of private columbaria be exempted from the
licensing scheme —

(i)  Private columbaria run by the Board of Management of the
Chinese Permanent Cemeteries (BMCPC) and other private
columbaria operating within private cemeteries listed under
Schedule 5 to the Public Health and Municipal Services Ordinance
{Cap. 132)

11. Examples are the private columbaria within the Chinese
Permanent Cemeteries, the Buddhist Cemetery, the Christian Chinese
Cemeteries and the Roman Catholic Cemeteries. These columbaria are
already being regulated by separate legislation, namely, the Chinese
Permanent Cemeteries Ordinance (Cap.1112) and / or the Private
Cemeteries Regulation (Cap. 132BF) as the case may be. Under
Cap. 1112, BMCPC is empowered to make rules to govern the
management and use of any Chinese Permanent Cemeteries, and to lay
down fees to be charged, etc. All private cemeteries, which are specified
in Schedule 5 to Cap. 132, are regulated under Cap. 132BF. Their fee
proposals are vetted and approved by the Director of Food and
Environmental Hygiene. In view of these and the proven track record of
the relevant operators in building and operating cemeteries and large
scale columbaria, we deem it appropriate to exempt private columbaria
run by private cemeteries listed under Schedule 5 to Cap. 132 from the
licensing scheme altogether. There is no need for them to come forward
to apply to the Licensing Board for exemption.

(ii)  Undertakers of burials

12. These undertakers are licensed' to handle human remains and
most of them provide one-stop service for after-death arrangements.
Those with their licences for which no restriction on storage of cremains
on the premises had been imposed, have been providing temporary



storage of cremains in their licensed premises as part of this one-stop
service. Since these undertakers are already regulated under the
Undertakers of Burials Regulation (Cap. 132CB), and the storage of
cremains in their premises is of a temporary nature, they can, upon
application to the Licensing Board, be exempted from the licensing
scheme, subject to any management or mitigation measures prescribed by
the Licensing Board.

(iii)  Other pre-existing columbaria

13. We advocate the pursuit of regularisation as the primary route
for pre-existing private columbaria which do not meet all the statutory
and Government requirements to gain long-term legitimacy for their
continued operation. Indeed, no licence would be issued under the
licensing scheme unless these requirements are met. During the first
consultation, there was clear public support for pre-existing private
columbaria which do not meet all the statutory and Government
requirements to seek regularisation where appropriate from relevant
authorities such as the Town Planzing Board and Lands Department
pending the introduction of the a licensing scheme. Many of these
operators to whom the Administration has outreached have indicated their
intention to seek regularisation from relevant authorities. This is
encouraging.

14, That said, views have also been expressed that a pragmatic way
to deal with the historical legacy problems of certain existing private
columbaria was called for. In order not to upset the final resting place of
the deceased, it was suggested that consideration be given to empowering
the authorities to exercise discretion (i.e. exempting on a permanent basis
from the licensing scheme) towards certain private columbaria which
meet specific criteria but which are not in compliance with all the
relevant statutory and Government requirements. In their views, private
columbaria to be accorded such treatment should include those which
have existed for a long time. However, some members of the public,
particularly those who lived in the vicinity of these columbaria, may
oppose to such exemptions.

15. The Government is open-minded about the proposal and would
like to invite views from the public as to whether the proposal should be
pursued and if so what should be the criteria for exempting certain private
columbaria from the licensing scheme. We are of the view however that
under no circumstances should private columbaria which pose obvious or
imminent danger in terms of building and fire safety be exempted form



the licensing scheme. Besides, the criteria for exempting certain private
columbaria should be clearly stated and sufficiently stringent so as to
avoid abuse. In any case, in exercising discretion towards certain private
columbaria (e.g. through exempting from the licensing scheme), the
Licensing Board should still be empowered to impose conditions on the
private columbaria concerned which may, among other things, require the
columbaria to contain their operation to the extent of the number of
niches sold before a certain date. Sale of new / unoccupied niches may
have to be frozen, and be prohibited forthwith.

(¢) Temporary Suspension from Liability from the Licensing Scheme
JSor Pre-exising Private Columbaria

16. Apart from being empowered to grant a licence or exemption,
the Licensing Board will also be empowered to give temporary
suspension from liability arising from the operation of a private
columbarium without a licence or an exemption (temporary suspension
from liability). Upon commencement of the licensing scheme, pre-
existing columbaria which are not exempted according to the
arrangements in paragraphs 10 to 15 above but which have yet to comply
with the licensing requirements should apply to the Licensing Board for
temporary suspension from liability.  The purpose of temporary
suspension from liability is to allow the operator to continue maintaining
the operation of the columbarium (for niches already sold but not to sell
new / unoccupied niches) while working to secure compliance with the
licensing requirement(s) which it is meanwhile in breach of. The
Licensing Board has full discretion in deciding whether to grant or extend
such temporary suspension from liability, and if so, the period of such and
the conditions to be attached after having considered all relevant factors,
including such columbarium not posing obvious or imminent danger in
terms of building and fire safety and the wider public interest. Temporary
suspension from liability would normally be a one-off situation. Only in
exceptional cases would the Licensing Board consider granting extension
to such temporary suspension fron. liability upon application. Private
columbaria which have applied for or been given temporary suspension
from liability or such extension should freeze the number and sale of their
new / unoccupied niches. '

17. The scheme of temporary suspension from liability is intended
only to be a transitional measure to be phased out at an appropriate time,
taking into account the shortage of columbarium niches in general in the
market. The detailed arrangements for temporary suspension from
liability are set out in Chapter 6 of the consultation document.



(d) Transition, Appeal and Sanctions

18. The transitional arrangements, appeal mechanism and sanctions
are set out in Chapter 7 of the consultation document. We propose a
transition period of 18 months to allow time for pre-existing columbaria
to apply for a licence / exemption / temporary suspension from liability as
appropriate. Any aggrieved applicant could appeal to the Municipal
Services Appeals Board. For sanctions, we recommend making it an
offence to operate a private columbarium without a licence or exemption.
The operator will be liable to ascending daily fines and / or imprisonment.
Indeed, the relevant statutory authorities are taking vigorous enforcement
action against private columbaria in breach of the respective statutory or
Government requirements. Such actions will continue.

Advice Sought

19. Members are invited to comment on the proposals set out in the
consultation document. The public consultation period will end 30
March 2012. The Administration will carefully analyse the views and
comments received before finalising the legislative proposals. Our aim is
to introduce the Bill into the Legislative Council in the fourth quarter of
2013.

Food and Health Bureau
February 2012
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